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BAR BRIEFS
SOME OBSERVATIONS UPON THE ENDURANCE OF
CONSTITUTIONAL GOVERNMENT
The Honorable Samuel B. Pettengill, member of Congress, addressed the annual meeting of the Indiana State Bar Association
July 9th, 1937, upon the subject "Shall Constitutional Government
Endure?" Indiana Law Journal August, 1937. While his whole
address might well be reproduced here, it is of such length that
our small magazine cannot do it. However, the submission of
parts of it may prove of interest to the profession of this state.
"When the Constitution was signed September 17, 1787," Governor Morris said "The whole human race will be affected by the
proceedings of this Convention." Never was prophecy better justified by time: for down to 1917, when Russia established the dictatorship of the proletariat, a period of one hundred thirty years,
every movement was toward democracy and freedom from concentrated authority. Our constitution became the model of the
world. It is based upon our concept of the Magna Charta: First,
The distribution rather than the concentration of power; and Second, That the individual, because created by God, and in His
image has dignities and rights as a human soul which are beyond
the powers of princes or the might of majorities.
But in 1917 the tide turned. From that time to this hour, except for the short-lived German Republic, there has scarcely been
a movement that has not been away from democracy toward concentration of power, and in favor of the doctrine that the individual has no rights which the state is bound to respect. Nineteen democratic governments have fallen since 1918.
Across the Atlantic the lamp of liberty has gone out in threefourths of Europe. The swing toward the center daily gathers
momentum. New barbarians march on ancient Romes and in the
name of security place Caesar's blood-rusted crown upon the fevered heads of those who call themselves the "saviors of the
people."
Within a short distance of the place where the prisoner of
Chillon once appealed "from tyranny to God," machine guns and
concentration camps do the debating when political arguments
arise. And while the blood purge of June, 1934, was on, a new
Messiah shouts, "During these 24 hours I am the supreme court."
Democracy abroad and here is proclaimed "a rotten corpse";
Liberty is spat upon; the authority of religion is spurned, the
sanctity of private contract and public treaty is held for naught,
and all those immemorial decencies between man and the state trial by jury, the independence of the courts, habeas corpus,
the civil above the military power, freedom of petition, of election,
of speech, of press, of assembly, of worship, of the education of
one's children, government by law and not by men, government
which derives its "just powers" from the "consent of the governed," the restraint against spoilation and confiscation, the as-
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surance that if a man may sow he may also reap, the driving force
(other than the lash of the slave) which makes wealth to accumulate and the arts and sciences to flourish - all these precious
things are tossed into the discard as the synthetic parade follows
the modern imperator, who rattles his crimsoned sword and scans
dark horizons for more worlds to conquer.
Here in America worshippers of the state (not the States) grow
in number. Bearing a banner with that strange device "Special
privileges for all", they go to Washington seeking alms. Members
of church, labor, business, youth, and women's organizations are
sponsoring the surrender of human destiny to politicians idealized
as demigods.
Against this background the present conflict over the Supreme
Court is but an incident. Gettysburg, Verdun, Saratoga were
each the turning point of a great struggle, but they were not the
struggle itself.
The world-wide struggle today is constitutional government
against majority government; deliberation against mass emotion;
the distribution of power against its concentration; State's rights
against Federal empire; free enterprise against governmentally
owned or regulated monopoly; democracy against fascism or communism; the human soul against the totalitarian state.
If constitutional government passes out of our own American
life, the way of its going will apparently be by one or all of these
steps:
1. The surrender by Congress of its legislative powers to
executive bureaus, including the "power of the purse."
2. The assumption by the Executive of judicial power.
3. The atrophy of state and local governments and the transfer
of their powers to Washington; and
4. The gradual and continuous encroachment by "men with
badges" upon rights of the individual heretofore deemed inalienable to any government.
All this will be accompanied by a deterioration in the moral
fiber of our people whereby they become the sycophants of favor
and the idolators of the clenched fist and the jutting jaw. Thus
will our constitutional Republic be changed to a Federal empire,
and our indestructible Union of sovereign states become a destructible conglomerate of disloyal satrapies quarreling over the division of Federal pap and the shifting of the burden of Federal taxes.
Why do I say "destructible"? Because, among other reasons, it
is not likely that a central power can long impose its single will
over our vast territory and diverse industries, as witness the
Hartford convention of 1815, the South Carolina resolution of
1832, the Civil War of 1861, the prohibition era of the 1920's, and
the wage and hour differentials of N. R. A. days.
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The self-abolition of Congress has been going on for a long
time, partly through the stern necessities of the case, as for example, the Interstate Commerce Commission, partly through its
being overburdened with problems beyond its time or strength,
and partly through the indifference of the public to its constitutional functions.
We know the growth of science and industry makes the line an
ever-changing one between "that degree of liberty without which
law is tyranny and that degree of law without which liberty becomes license." Nevertheless, we know equally well that the state
is at best a child of necessity and at worst an instrument of
tyranny. And those of us who are still faithful to time tried
truth are willing to meet the rehabilitated Hamilton and confront
him with Jefferson's flaming and deathless words "a wise and
frugal government, which shall prevent men from injuring one
another, but leave them otherwise free to follow their own pursuits of industry and employment". In 1821 Thomas Jefferson
said: "Were we directed from Washington when to sow and when
to reap, we would soon need bread. When all government, in little
as in great things, shall be drawn to Washington as the center of
all power, it will become venal and oppressive."
The feeling of our fathers in this matter was admirably expressed by that great liberal, Justice Brandeis, in one of his powerful opinions when he said that the separation of power in the
Constitution was not to promote efficiency, "not to avoid friction," but "by means of the inevitable friction incident to the distribution of governmental power, to save the people from
autocracy."
It was the price to be paid for liberty. Our fathers were too
wise to believe that they could secure the blessings of liberty for
nothing.
It was our fate to wait until the sesquicentennial of the
writing of the Constitution before we heard for the first
time in America from any responsible source the doctrine of
the three-horse team.
In all kindness it must be said that
no concept more alien to American tradition has ever been
introduced into the public thought of the Nation.
It has
been characterized by the Senate Judiciary Committee as
"an utterly dangerous abandonment of constitutional principles", a "plan to force judicial interpretation of the Constitution that violates every sacred tradition of American democracy."
This idea of a three-horse team was advanced in an ill-considered moment by a gentleman who has rendered gallant public
service on many occasions, for which his countrymen are justly
appreciative. Nevertheless, millions of his well-wishers are profoundly concerned at this attempt to substitute majority or personal goverrunent for constitutional government. They think
this is more power than a good man should want or a bad man
should have. Good intentions are to them poor substitutes for
sound thinking on constitutional issues.
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When the Quebec bridge was under construction it twice collapsed, with great loss of life and property. The good intentions
of the engineers were not questioned, but no one doubted that the
fall of the bridge was the fault of their judgment.
This thought has never been better expressed than by Thomas
Jefferson, when he said: "It would be a dangerous delusion if our
confidence in the men of our choice should silence our fears for
the safety of our rights. Confidence is everywhere the parent of
despotism. Free government is founded on jealousy, not on confidence. It is jealousy and not confidence which prescribes limited constitutions to bind down those whom we are obliged to trust
with power." Our constitution has accordingly fixed the limits
to which (and no further) our confidence will go. "In questions
of power, then, let no more be heard of confidence in men, but
bind them down from mischief by the chains of the Constitution."
That is the deep significance of constitutional government.
Under it the people rule and are the source of all power. But they
rule, as it were, on second thought, not on the impulse of the
moment. The Constitution represents the needs of the decade or
the century, not the exigencies of an emergency. It is the deliberate, sober second thought of mankind, designed to check the
snap judgments of mass emotion. It is the "stop, look and listen"
signpost erected by the past to prevent disaster to the present
and the future."
Constitutional government and the three-horse team cannot
coexist on American soil. They are mutually exclusive and antagonistic. Implicit in the idea of the three-horse team is that
the third horse shall be controlled by the other two. Without that
implication it would have no worshippers, and with it we would
have no Constitution.
"To what purpose are powers limited, and to what purpose is
that limitation committed to writing if these limits may at any
time be passed by those intended to be restrained ?" Such was
John Marshall's unanswerable answer to the doctrine of the
three-horse team.
At the time of the creation of the Supreme Court, the authors
of the Constitution stated of this Court "whose duty it must be
to declare all acts contrary to the manifest tenor of the Constitution void." They knew as stated in the Federalist, quoting
from Montesquieu, that "there is no liberty if the power of judging be not separated from the legislative and executive powers."
The Constitution of the United States is the complete negation
of the doctrine of the three-horse team. Where either begins the
other ends. The Supreme Court is essentially the instrument of
the state, the Nation as a whole, and not of the Government,
which is the temporary majority running the machinery of the
State. The Supreme Court is not designed as a political arm of
the majority, but to see that the will of the majority is exercised
by the other branches consistent with the constitutional rights of
the minority, the individual and the sovereign states.
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Have the doctrines of one hundred fifty years ago lost their
significance today? Rather they are more important now ilan
ever. With the Government constantly exercising more powers
in an increasingly complex economic structure; with those powers lodged in the hand of a hydra-headed and irresponsible
bureaucracy; with mass emotion playing an increasing and constantly more direct part in the forming of public opinion through
the magic of the radio, the propaganda of the movie tone and the
boxcar headline; with legislative bodies turning out an increasing mass of ill-considered laws because they are asked to do what
is humanly impossible to do well, the need for absolute independence in our judges is far more acute than it was 150 years ago
when, in many cases, except for paying taxes, one might live his
whole life without coming in contact with the other branches of
the Government and so needing the protection of a free court.
OUR SUPREME COURT HOLDS
In Harry Guenther, et al, vs. David Funk, et al, personally and as
the Board of Directors of Lowery School District No. 20 in Stutsman County, North Dakota, Arthur Unruh and Emil Guenther,
Citizens, Residents and Taxpayers,
That, It is a general rule that, in the absence of a statute extending the right of appeal, no one can appeal from a judgment
or order unless he was a party to the action or proceeding in the
court in which the judgment or order was entered, unless he is a
legal representative of a party, or his privity of estate, title or
interest appears from the record.
That where certain persons who are residents and taxpayers
in a school district and parents of children of school age, institute
a mandamus proceeding to compel the directors of a school district to construct a schoolhouse, which if constructed will be attended by their children, and where such proceeding is brought
in the names of such parents and does not purport to be brought
by them in a representative capacity, other patrons of a school
district who are not parties to the proceeding or the judgment entered therein have no right to appeal from the judgment.
That this is a mandamus proceeding brought by taxpayers and
residents of a school district who are the parents of certain children of school age, to compel the Board of Directors of the school
district to construct a schoolhouse which, if constructed, will be
attended by their children. The proceeding was instituted in the
names of such parents for the alleged purpose of enforcing their
rights, and does not purport to be brought in behalf of other persons similarly situated. After the proceeding had been had and
final judgment had been rendered and entered directing the issue
of a peremptory writ of mandamus, certain other taxpaying patrons of the school district made application to have the judgment
vacated and upon the judgment being vacated, for leave to intervene.

